BPHC PCLI CY | NFORVMATI ON NOTI CE:  97-6

Clarification of Certain Policies and Procedures for Health
Centers Deened Covered under the Federal Tort Cains Act for

Medi cal / Dental Mal practice Liability

PURPOSE

This Policy Information Notice (PIN) supplenents existing
gui dance of the Bureau of Primary Health Care (BPHC)
regarding mal practice liability protection by the Federal
Tort Clainms Act (FTCA) for sections 329, 330, 340, and 340A
grantees (terned "health centers” in this docunent). This
gui dance al so applies to all health centers funded under
section 330, as anended by the Health Centers Consolidation
Act of 1996 (Pub.L. 104-299) and has been reviewed by the
HHS O fice of the General Counsel and the Departnent of
Justi ce.

| NTRODUCTI ON

The Federal |l y- Supported Health Centers Assistance Act
(FSHCAA) of 1992 and the FSHCAA of 1995 (Pub.L. 102-501 and
Pub. L. 104-73, respectively) extended the availability of
mal practice liability coverage under the FTCA to health
centers and their officers, board nenbers, enployees, and
certain contractors since January 1, 1993. Periodically,
clarification of BPHC policies and procedures is needed to
assist health centers in the inplenentation of the program

SCOPE OF THE PROJECT

Only acts and om ssions related to activities within the
scope of the approved Federal project, as defined in the
Notice of Gant Award are covered. BPHC PIN 96-14, June 3,
1996, outlines the core elenents of the scope of the project
and the procedures for updating the scope of the project.

An accurate account of the scope is inportant since the HHS
O fice of the General Counsel or Departnent of Justice may
request a copy of the grant application or other pertinent
docunentation to verify that a particular activity was
within the scope of the project.
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DUAL COVERACE

BPHC PIN 96-7, issued April 23, 1996, stated that dua

mal practice liability coverage (both FTCA and private

mal practice i nsurance covering the sane activities) would
not normally be an allowable cost to the PHS grant. The
BPHC acknow edged that there may be situati ons where
tenporary dual coverage during a phase-in period would be
financially beneficial to the health center and the Federal
Governnment. For exanple, dropping private policies for one
hal f the physicians 1 year and the renai nder the next, may
be necessary if the cost of tail insurance is too high for
the health center to pay all in one year. 1In this case, by
phasing-in its providers, the health center receives sone
savings the first year and realizes full savings once al
provi ders are under the FTCA

However, the BPHC is concerned that sone deened health
centers may still be at a point of deciding whether FTCA
coverage woul d be beneficial to the health center. Mre
than 6 nonths has el apsed since BPHC initially notified
grantees regarding the need to review their mal practice
l[itability protection needs and determ ne the best neans to
satisfy that requirenment. Dual coverage does not allow
health centers to reduce the expenditure for mal practice

i nsurance and use the saving for health services delivery.
Therefore, deemed health centers nust term nate any private
mal practice i nsurance policies which create dual coverage by
February 28, 1997. |[If the health center is unable to make a
deci sion or obtain any required gap or w ap-around insurance
by this deadline, the health center should request

w t hdrawal of their deenmed status and consi der reapplication
at a later date. O course, a mal practice claimbased on
acts or om ssions that occurred during the tine period the
health center was deened renmai n covered by FTCA

Any deened health center that requires continued parti al

dual coverage due to phase-in or other issues, shall request
approval in witing, wth adequate justification, to the
Director, BPHC, through the Regional FTCA Coordinator at its
respective HRSA Field Ofice in order to avoid a

di sal | owance.
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VI .

VII.

VIIT.

HEALTH CENTER RE- DEEM NG

Deened health centers interested in maintaining FTCA
coverage will be required to re-apply using the application
in PIN 96-7, issued April 23, 1996, at the end of their
project period (i.e., submtted with the conpetitive PHS
grant application) starting in FY 1998.

VERI FI CATI ON OF FTCA COVERAGE

The BPHC receives nunerous requests for verification of
coverage under the FTCA for individual health care
practitioners. Since FTCA coverage is conveyed to the

i ndi vi dual practitioner by virtue of enploynent or certain
contractual relationship with the health center, the nanme of
the health center woul d expedite these requests. The health
care practitioner should wite the nanme of their enploying
health center on the "Rel ease of Information" form provided
by the hospital, managed care organi zation, etc.

| NDEWMNI FI CATI ON OF OTHER ENTI TI ES

The BPHC i s aware that nmany managed care organi zati ons,
State/local governnmental entities, etc., insist upon hold
harm ess clauses in contracts with potential providers.
However, there is no statutory basis for extending FTCA
coverage to those other entities in such situations. Health
centers should be very cautious in entering into such
agreenents. Section 7 of the FSHCAA of 1995 which requires,
under penalty of |osing Medicare and Medi cai d rei nbursenent,
managed care plans to accept FTCA as neeting whatever

mal practice coverage requi renents such plans require, should
assist the health center in resolving any such matters.

Rl SK MANAGEMENT

On-going risk managenent is essential to the provision of
quality health care services. Private malpractice insurance
conpani es have traditionally provided risk managenent
services ranging frommniml to conprehensive. As deened
health centers have mgrated to FTCA coverage as the neans
of malpractice liability protection, there has been concern
of the potential |loss of risk managenent services. The BPHC
is conmmtted to assuring that health centers continue to
have the availability of risk managenent services. However,
the BPHC is unable to bear the full burden of cost and
expects, as health centers begin to realize savings in

mal practice i nsurance costs due to coverage under the FTCA,
re-investnment of sone of the savings to target risk

reducti on.
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Al t hough the BPHC is aware that the majority of private

mal practice insurers are bundling risk managenent services
with "gap or wrap-around"policies sold to health centers as
a conpanion to FTCA coverage, the follow ng are sone
specific steps being taken by BPHC:

1

The BPHC is entering into an | nteragency Agreenent
with the Arned Forces Institute of Pathol ogy,

D vision of Legal Medicine, for the dissemnation to
all health centers of their periodical naned the
"Open File". This docunent, which is published once
a year, is devoted solely to the discussion of risk
managenent issues and offers five credits of
conti nui ng nedi cal educati on.

I ndividually tailored risk managenent assessnent and
assistance is available, on a limted basis, through

t he BPHC Techni cal Assistance program Specific
requests should be relayed to the Division of Health
Service Delivery in the appropriate HRSA Field Ofice.

The BPHC has provided funding to the National

Associ ation of Community Health Centers to provide
health centers with: (1) risk managenent training and
education and (2) limted risk nmanagenent consul tation
services via tel ephone.

Support, as an allowable cost, the purchase of
separate private risk managenent services on the open
mar ket by health centers.

| X.  FTCA QUESTI ONS and ANSWVERS

FTCA Cover age |ssues

1

VWhat does FTCA cover?

Services provided to health center patients wthin the
scope of the approved Federal project (includes health
center satellite clinics) and official duties of the

i ndi vidual (i.e., not noonlighting) qualify for FTCA
coverage. |Individuals accessing care at health center
facilities, including the initial visit, are

consi dered health center patients. Moreover, care
given to health center patients at |ocal hospitals as
part of the continuumof care is al so covered.
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In addition, certain services provided to non-health
center patients as outlined in the Federal Register
Noti ce issued Septenber 25, 1995, are covered. Health
centers which are not certain about whether a
particul ar arrangenent regardi ng non-health center
patients are covered under the FTCA shoul d request a
particul ari zed determ nation fromthe Director, BPHC.

Who is covered by FTCA?

Heal th center officers, board nenbers, all enployees
(full-tinme and part-tinme), full-tinme contractors, and
part-tinme (less than 32 1/2 hours per week)
contractors providing famly practice, general

i nternal nedicine, general pediatrics, or OB/GYN. In
addition, contractors are required to be |licensed or
certified health care practitioners.

However, in the case of non-covered individuals (e.qg.,
vol unteers physician, part-tinme contract dentists,
etc.) providing services within the scope of the
project, the health center remains covered under FTCA,
while the individual is not. Mreover, FTCA does not
cover any noonlighting by health center health care
practitioners.

How i s enpl oyee defi ned?

There is no specific definition or reference to
standards in the determ nation as to whether a person
is an enployee in FTCA. Although, I RS Publication
15 - Crcular E, Enployer's Tax GQuide and I RS
Publ i cati on 937 - Enpl oynent Taxes may provi de useful
i nformati on on enpl oyee or contractor status, the
courts have not mandated the use of I RS standards.

Are part-tine "locumtenens” providers covered if they
are hired as enpl oyees for short term practice
cover age?

Al'l enployees (full and part-tine) qualify for FTCA
cover age.

16.5



Shoul d the contract wwth a health care practitioner be
in witten formto be covered by FTCA?

Yes. A witten enpl oynent agreenent/contract that
clearly spells out the duties and responsibilities of
the individual will mnimze any potential confusion
regardi ng whet her the individual works for the health
center and whether the activities performed are within
the scope of their enploynment with the health center
if aclaimis filed. As a consequence, the

determ nati on of whether a person neets the criteria
for individual coverage under FTCA is greatly
facilitated.

How do you mai ntain FTCA coverage for enpl oyees
when they are added or dropped?

FTCA coverage is conveyed to the individual
practitioner by virtue of working for the health
center. Therefore, the BPHC will not maintain lists
of enpl oyees at the health center. |In case of a
claim the BPHC will verify that the individual was
enpl oyed at the health center at the tinme of the

i nci dent .

How does FTCA cover hospital and enmergency room
adm ssi ons?

I n-patient hospital care to health center patients is
considered part of the continuity of care of the
patient and is covered by FTCA. In addition, if the
hospital requires as a condition for receiving
hospital privileges that the physician periodically
take hospital call for adm ssions or energency room
coverage, then these activities are also covered under
FTCA.

Are health center providers covered for teaching
activities?

The health center and its covered health care
practitioners are covered under the FTCA for teaching
activities (including nedical students, residents,
nursing students, etc.) within the health center's
facilities. The student or resident is not covered by
the FTCA. Moreover, tine spent by health center
practitioners in non-health center facilities such as
hospi tal s supervising the care provided by
students/residents to non-health center patients is



not cover ed.
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10.

11.

12.

13.

VWhat, if any, research is covered by FTCA? Shoul d
these activities be specifically noted in the scope of
proj ect ?

Health centers are only protected for mal practice
l[tability by the FTCA. dinical research in the
context of patient care conducted by health center
health care practitioners with health center patients
qualifies for FTCA coverage. Research with non-health
center patients is not covered by FTCA

Does FTCA coverage extend to supervision of the | ocal
Emer gency Medi cal System (i.e., anbul ance service) in
rural comrunities?

No.

VWhat are the limtations of FTCA coverage as
opposed to conprehensive private plans? |s the
$1.0 mllion/$3.0 mllion limt required by the
| ocal hospital net?

FTCA coverage is conparable to an occurrence type of
mal practice policy and does not have a specific
coverage limt wth a nonetary cap. Therefore, any
coverage limts required by other organizations, such
as hospitals, is met. For exanple, the $1.0 million
each clainf$3.0 mllion annual aggregate occurrence is
met since FTCA woul d, as appropriate, provide for the
paynment of any damages awarded as a result of a
settlenment or judgnent suns in excess of that anount.

If a patient contracts an illness (AIDS, TB, etc.)
froma health center physician, is the physician
covered? Is the health center?

FTCA only provides for mal practice liability
protection. Unless it is alleged that the infection
was transmtted as a result of negligent patient care,
FTCA coverage does not apply.

How nuch detail nmust a health center provide inits
"scope of the project” to ensure FTCA coverage? For
exanple, if the health center says it provides famly
pl anning services, wll it be covered for Norplant or
must it specify Norplant in its scope of coverage?
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14.

15.

16.

Heal th centers are not required to list every specific
medi cal procedure provided within an accepted set of
services. In the exanple cited, contraception
services are accepted as part of famly planning
services. Exhibit Bin the BPHC Single G ant
Application is the tenplate for the | evel of detail
necessary for delineating the scope of services.

In addition to grants under the Community Health
Center (Section 330) and Health Care for the Honel ess
(Section 340), nmy health center sees patients as part
of the HV Early Intervention grant (Ryan Wiite Title
I11b). Are these services covered under FTCA?

Services supported with funds under Ryan Wite Title
I1lb qualify for FTCA coverage if those activities are
part of the scope of the Section 330 or 340 project.

Al though not required by the hospital, our health
center physicians voluntarily take hospital call and
peri odi c emergency room coverage. Are these
activities covered under FTCA?

As specified in regulations published in the Federal
Regi ster, May 8, 1995, FTCA coverage is only
applicable if hospital call or energency room coverage
is required by the hospital as a condition of

obtai ning hospital admtting privileges.

If a health center is part of a network, what inpact
w Il that have on FTCA coverage? For exanple, if the
networ k enpl oys the health care practitioners and
assigns themto work in the health center, is the
entity covered under FTCA? Are the individual health
care practitioners covered?

Health centers are covered for the activities within
the scope of the approved Federal project, but only
t he enpl oyees and certain individual contractors of
the grantee or subrecipient can qualify for FTCA
coverage. Therefore, in situations where the deened
health center contracts with another organization (a
network in this exanple) to provide staffing for the
health center, these providers do not qualify since
they are enployed by the other entity and not the
deened health center
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18.

19.

20.

Are the May 8, 1995 regul ations and the clarifications
contained therein retroactive? |If so, to what date?

The regul ations issued on May 8, 1995, were
interpretive in nature and thus are retroactive to the
start date of the programof January 1, 1993.

VWiat is the effective date of FTCA coverage? Is it
the date the health center requested on the deem ng
application, or the date noted in the deemng letter?

The effective date of FTCA coverage is noted in the
deem ng approval letter. The date requested by the
health center may not match the actual effective date
due to the time necessary to process an application.

Are there circunstances when suits brought against the
health center based on indemnification clauses in a
contractual agreenent are covered?

No. The BPHC is aware that many nanaged care

organi zations insist upon aa indemification (hold
harm ess) provision in contracts with potenti al

provi ders. However, there is no statutory basis for
provi di ng such coverage under FTCA.

Does FTCA cover any costs of health centers relating

to pre-litigation or pre-filing negotiations with the
injured party or his/her attorney?

No.

FTCA d ai ns Process

1

What process does an FTCA covered claimfollow?

Mal practice cl ai ns agai nst the Public Health Service
must be filed with the Clains Ofice. After gathering
copi es of the nedical records and other docunents, the
Claims Ofice refers the case to the Quality Revi ew
Panel (QRP) which is conposed of clinicians
representing the PHS agenci es.

The QRP arranges for a peer review of the case,

di scusses the case at its nonthly neeting, and nakes a
determ nati on whet her the standards of care were net
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in the case. The QRP determnation is transmtted to
the ains Ofice. Then the Clainms Ofice nmakes a
recomendation to the Departnent of Health and Human
Services (HHS) Ofice of the General Counsel (OGC) to
deny the claimor settle. The OGC makes the final
decision. |If the case is denied or a settlenent is
not reached, the claimant has up to 6 nonths to file
suit in Federal District Court.

What role do health centers play in this process?

Wien a mal practice claimis filed, the Cainms Ofice
wi |l request copies of the nedical record, a narrative
statenent of the incident fromthe health center, and
pertinent statenments fromany w tnesses. Furthernore,
the health center will be asked to performan in-depth
review of the claimusing a standard format. This
information is crucial in assisting the QRP in the
determ nation of the nedical nmerits of the case.

How is an incident reported? 1|s there a special
formfor reporting?

There is a Standard Form 95 for making a clai munder
FTCA. The formis available fromthe HRSA Field
Ofice or the Clainms Ofice (see BPHC PIN 96-7 for
addr esses) .

VWhen a mal practice case has been filed, wll the case
be handl ed by | awers fromthe Departnment of Justice
w th a background in nal practice?

Mal practice clains filed against the Public Health
Service under the FTCA are processed by the HHS Ofice
of the General Counsel and the Departnent of Justice.
The del egated authority for HHS lies with experienced
mal practice attorneys within the Business and

Adm ni strative Law D vision and specifically with the
Litigation Branch. The Department is responsible for
the defense of all litigation arising fromacts or

om ssions covered under the FTCA. Wthin the
Department of Justice, a case would ordinarily be
assigned to a United States Attorney's O fice where it
woul d be handl ed by an Assistant U. S. Attorney;
occasionally, attorneys fromthe DQJ Cvil Division's
Torts Branch would be involved. [In any event, Torts
Branch attorneys woul d provide overall guidance to the
Assistant U. S. Attorney's in consultation with
attorneys fromHHS s O fice of the General Counsel.
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VWhat assurances do | have the Departnent of
Justice will look after the interests of the
heal th center and provider?

As part of their responsibility to protect the
interests of the United States, the Departnent of
Justice has been defending National Health Service
Corps providers in health centers for over 20 years.
Their record to date has been supportive.

The statute of limtations for filing an FTCA claimis
2 years. WII coverage be available for pediatric
cases where State law allows for cases to be filed up
to age 18?

State law has no applicability. Under the FTCA a

cl ai mnmust be presented within 2 years after the claim
accrues. Federal law incorporates a "discovery" rule
for determning claimaccrual or starting date for the
statute of limtations. |If a claimis presented
within 2 years after it accrues, the claimant nust
file suit within 6 nonths after the claimis denied.

If the claimis not denied, the claimant nmay file

suit at any tine after 6 nonths el apse.

If aclaimis settled, will the health center be
financially responsible for any portion?

The FTCA renoves the health center and any i ndi vi dual
as a naned party and substitutes the Federal
Governnment. As a consequence, the health center is
not financially liable for any clainms accepted under
FTCA.

VWhat action is taken against the provider if the
provider is found to be at fault in a mal practice
cl ai n?

The initial actions are the responsibility of the
health center. There is an expectation that health
centers will undertake their own internal review of
clains and take necessary steps to reduce the risk in
the future. However, there is a provision within the
FTCA legislation which allows for a full and fair
hearing by Departnent of Justice before it can
termnate FTCA coverage of a health center or an

i ndi vi dual who has an unacceptably high rate of clains
or poses a liability risk in any of several other
speci fied ways.
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M scel | aneous

What must a health center do to be deened?

The health center nust submt a deem ng application
(contained in BPHC PIN 96-7, issued April 23, 1996) to
t he Regi onal FTCA Coordinator in the appropriate HRSA
Field Ofice.

Wl there be guidance forthcomng related to the

types of policies and procedures required in Section
1l (R sk Managenent) of the deem ng application?

The requirenents in the BPHC Program Expectations for
Community and M grant Health Centers provided the
tenplate for the type of policies needed to neet this
condition of deemng. It is expected that this
docunent will be updated this year to reflect changes
in the health care environnent.

VWat steps should a health center take after deem ng?

After deem ng, the health center needs to: 1) nake
sure that any gaps in FTCA coverage are filled by
private gap or w ap-around insurance policies, 2)
purchase tail insurance, if required, and 3) term nate
private mal practice insurance policies which create
dual coverage.

I f an outside agency (JCAHO NCQA, etc.) reviews a
health center and finds sone deficiencies, could that

lead to a de-deem ng process?

No. The deem ng perfornmed by BPHC is final and

bi ndi ng upon the Secretary, Health and Human Services
and the Attorney Ceneral. However, health centers

t hat have serious clinical deficiencies uncovered by
the accreditation process or the BPHC Primary Care

Ef fecti veness Review w Il be in non-conpliance with
BPHC Program Expectations and at risk for de-funding.
FTCA coverage would term nate after a health center is
de-funded by the BPHC
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VWhat inpact wll FTCA have on Federal grant dollars?

The FTCA programw || not have any effect on the base
funding of health centers. Furthernore, any savings
realized by the health center participating in the
program remain at the health center for use within
the scope of the project.

Are there requirenents/restrictions on the tai

and gap i1 nsurance (including wap-around) policies
that a health center can purchase when covered

wi th FTCA?

There are not restrictions on gap or w ap-around
policies. However, you nmust make sure that these
policies clearly state that they do not cover
activities approved for FTCA. This protects the
health center frombeing in a situation of dual
coverage for the sane activity.

Has the Bureau worked with a private insurer to
provi de w ap-around coverage?

The BPHC has had nunerous discussions with insurers
regardi ng wrap-around coverage. There are several

conpani es which are offering this product. However,
the Bureau is not endorsing any particul ar conpany.

Private mal practice carriers frequently package ri sk
managenent services with their policies. If a health
center elects to be covered by FTCA and a private
carrier un-bundles the ri sk managenent services, wll
the cost of the risk managenent services be an

al | owabl e cost?

Yes.

Wl the Bureau devel op a docunent addressing the

concerns of hospitals and other private sector
providers with whom health centers interact with? For

exanpl e, FTCA coverage is not always understood or
readi |y accepted by hospitals granting provider
privil eges.
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The BPHC has provi ded suppl enental funding to the
Nat i onal Association of Conmunity Health Centers to
devel op a conprehensi ve, explanatory FTCA panphl et
wth a target audi ence of hospitals, managed care
organi zati ons, etc.

What is the process when a payor refuses to accept
FTCA as nml practice insurance coverage?

In situations where a hospital, nanaged care

organi zation, or other entity refuses to accept FTCA
coverage as neeting any requirenment for mal practice
l[iability protection, the Regional FTCA Coordi nator
shoul d be contacted i medi ately. The BPHC wi |
contact those entities directly in an effort to
resolve the issue. |If necessary, we will engage the
efforts of the HHS O fice of the General Counsel to
conme to resol ution
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